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 1.  TIME:  9:00   CASE#: MSC15-02153 
CASE NAME: SLO COUNTY FLOOD CONTROL VS. A. TEICHERT & SON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NORTHWEST PIPE COMPANY 
* TENTATIVE RULING: * 
 
 

Cross-Defendant Northwest Pipe Company’s (NPC’s) motion for summary judgment is 
denied.  Its motion for summary adjudication of the claim for breach of the indemnity agreement 
in the first cause of action is denied.  Its motion for summary adjudication of the claim for 
breach of warranty in the first cause of action is granted.   Its motion for summary adjudication 
of the second cause of action for declaratory relief is granted in part and denied in part. 
 

The requests for judicial notice are denied as unnecessary. The Court need not judicially 
notice its own files, but appreciates receiving copies of relevant documents. 
 

I. Background 
 

Plaintiff San Luis Obispo County Flood Control and Water Conservation District (District) 
hired defendant A. Teichert & Son, Inc. (Teichert) to construct a water transmission pipeline as 
part of the Nacimiento Water Project.  As part of its scope of work, Teichert installed a section of 
pipeline known as the “Nacimiento River Crossing” – approximately 1,800 feet of 31-inch 
diameter, ½ inch thick spiral-welded steel pipe – under the river. Teichert purchased the pipe 
from NPC.   The method of installation used was known as the “horizontal directional drill” 
(HDD) method, which involves pulling the pipe through a pre-drilled underground hole for 1800 
feet.  
 

Teichert and NPC executed a written purchase order (PO) that contained both indemnity 
and warranty language.  Under paragraph 10 of the Terms and Conditions, NPA would 
indemnify Teichert in certain circumstances.  (See Teichert’s Exhibit 1.)  As originally written, the 
clause would not have required NPC’s negligence in order to trigger the indemnity obligation.  
But the parties rewrote it such that NPC indemnified Teichert from claims arising from NPC’s (or 
its agents’)  “negligence or willful misconduct related to the work performed….”  Further, in 
cases of concurrent negligence of Teichert and NPC, the indemnity obligation only applied to 
the extent of NPC’s negligence.  The clause disclaimed implied warranties. 
 

Under paragraph 11 of the PO Terms and Conditions, NPC “expressly warrants all items 
to be free from defects in design, workmanship and materials ….”  The parties also further 
modified Paragraph 11: “The following sentence is added to the paragraph: Warranty shall be 
for the period specified in the contract documents. Supplier [NPC] is not responsible for defect in 
design provided by owner.”   
 

The pipe was installed between July and September of 2009. The District issued a notice 
of completion for the entire project on November 22, 2010. 
 

In June of 2014, the District learned of a problem with leaking in the pipe.  The District 
removed the pipe from service and ultimately found six leaks. It brought suit against Teichert, 
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and Teichert has cross-complained against NPC.  The cross-complaint contains several causes 
of action against NPC, two of which are at-issue in this motion.  The first, for breach of contract, 
subdivides into a breach of express indemnity claim, on one hand, and a breach of express 
warranty claim, on the other.  Teichert’s second cause of action is for declaratory relief. The 
dispute centers on the nature of the defect causing the leaks.   
 

II. Motion for Summary Judgment/Adjudication 
 

NPC argues that neither the express indemnity nor express warranty provision require it 
to defend, indemnify, or otherwise reimburse Teichert for damages in the District’s action.   
 

As to indemnity, according to NPC’s argument, the District will offer no evidence of a 
manufacturing defect.  So there is nothing for NPC to indemnify Teichert from.  Teichert does 
contend that there were weld discontinuities, but NPC notes that allowance is made for a certain 
level of discontinuity in those welds.  In other words, welds do not have to be perfect, but they 
still must meet industry standards. Teichert also contends that the pipe met the District’s 
specifications.  But those specifications, rendered by the District’s consultant Black & Veatch, 
failed to analyze the permissible size of weld discontinuities as part of the design, and thus 
failed to provide NPC with guidance as to how large a discontinuity was permissible.  Further, 
the specifications failed to require ultrasonic testing that could have identified the discontinuities.  
In other words, the failure was not NPC’s welds, but the District’s own specifications.  And so, 
because NPC’s conduct is not the basis of either party’s theory of the case, NPC has no 
obligation to defend or indemnify Teichert since NPC did not commit “negligence or willful 
misconduct.”  NPC also argues that Teichert’s defense has been accepted by the 
subcontractors who installed the pipe on its behalf, meaning Teichert itself has suffered no 
indemnifiable loss. 
 

The warranty claim – the subject of a recent amendment to the cross-complaint – is 
slightly different, mainly because the warranty is not limited to situations where NPC was 
negligent or committed willful misconduct.  But NPC contends that applying the warranty 
provision as the basis of recovery for Teichert’s claims here would result in NPC indemnifying 
Teichert for a broader range of liability than negotiated for in the indemnity clause.  From NPC’s 
view, it would ultimately look like strict liability: NPC would be responsible for paying back all of 
Teichert’s costs and expenses in this litigation based on the express warranty.  Nor does this 
render the warranty provision nugatory:  Teichert could have enforced it until completion, and 
once the project was completed, the District – as a third-party beneficiary – could enforce it 
thereafter.  (The District has made no warranty claim.)  Finally, the warranty claim is barred by 
statute since the pipe was delivered more than four years before filing of either the complaint or 
cross-complaint.  (See Com. Code § 2725.)  
 

a. The motion for summary judgment is denied, but the Court will consider the 
remainder of the motion despite timeliness arguments. 

 
Initially, the Court cannot grant summary judgment.  NPC’s motion fails to attack the 

ninth and tenth causes of action, and NPC essentially concedes the point by not addressing it in 
reply.  Having said that, the Court also will not resolve the entire motion on timeliness grounds.  
The Court continued the hearing by a week to address the one-day electronic service error 
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which caused Teichert no prejudice. 
 

b. The Court may separately adjudicate the breach of indemnity and breach of 
warranty claims in the first cause of action. 

 
Next, the parties dispute whether the motion is proper as against the first cause of action 

inasmuch as it seeks to summarily adjudicate the separate indemnity and warranty claims.  
Teichert contends that this would be improper as they are each only a part of a single cause of 
action.   
 

A leading treatise has observed that the meaning of "cause of action" is unclear. 
"In a broad sense, a 'cause of action' is the invasion of a primary right (e.g. injury 
to person, injury to property, etc.). . . . [P] However, in more common usage, 
'cause of action' means a group of related paragraphs in the complaint reflecting 
a separate theory of liability. . . . [P] As used in CCP § 437c(f), 'cause of action' 
should be interpreted in the latter sense (theory of liability)." (Weil & Brown, Cal. 
Practice Guide: Civil Procedure Before Trial (The Rutter Group 1992 § 10-39, p. 
10-12.1, italics in original.)  
 

(Lilienthal & Fowler v. Superior Court (1993) 12 Cal.App.4th 1848, 1853.) 
 

In the res judicata  context (analogous because it also requires determining whether a 
claim duplicates one previously raised), our Supreme Court has commented: “ [A] breach of 
contract gives rise to a single cause of action in which all remedies based on that breach must 
be requested.” (Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 906, citing Abbott v. 
The 76 Land and Water Co. (1911) 161 Cal. 42, 47.)  Both Mycogen and Abbott wrestled with 
the similar issue of whether a cause of action for delay damages could follow an earlier decree 
of specific performance. Resolution of the cases hinged on the point that a party could never 
receive both damages and specific performance for a single breach.  (See Mycogen at 906.)  
Thus, in Abbott, a buyer of land obtaining specific performance transferring title could not later 
claim damages for the depreciation of value in the property during the delay.  (Abbott at 49.)   
 

But Mycogen then distinguished Title Guarantee & Trust Co. v. Monson (1938) 11 Cal.2d 
621, 624, which “involved two suits seeking to vindicate separate and distinct rights.”  (Mycogen 
at 908.)  The first was an action for specific performance to obtain possession of real property 
after a default on a secured debt. The second sought damage based on “a separate wrong: 
rental income withheld by the defendants when the property was unlawfully possessed, after the 
judgment of specific performance but before the delivery of the property to the plaintiffs.”  (Id., 
see Title Guarantee, supra, 11 Cal.2d at p. 624.)  
 

In Title Guarantee, we found that under the specific facts of the case, the second 
suit for wrongfully withheld rents "may be considered as constituting a separate 
and distinct cause of action." (Id. at p. 633, italics added.) We concluded that the 
two actions vindicated different rights. The suit for rents was not "necessary or 
indispensable" to the action for possession of the property. (Ibid.) Each action 
was based on a breach of a separate covenant at different times, and so the 
judgment in the first action did not bar the plaintiff from bringing the second 
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action. Title Guarantee is therefore inapplicable because the plaintiff was not 
seeking delay damages based on the same breach, as in Abbott and the present 
case, but instead was seeking damages based on the separate breach of an 
independent right.  

 

(Mycogen at 908, bold emphases added.)  

 

Here, Teichert’s claims concern completely distinct primary rights and theories of liability 

– the right to be indemnified from third party claims, on one hand, and the right to receive a 

product free from defects, on the other.  These were separate covenants triggered at separate 

times.  Accordingly summary adjudication of each is proper even though the pleading 

encapsulates both into the same cause of action. 

 
c. Triable issues of fact exist as to whether the District will raise claims of 

manufacturing defects triggering an indemnity obligation. 
 

i. NPC meets its initial burden.  
 

NPC points out that it is not a defendant in this action.  Further, the District does not 
make a claim for manufacturing defects.  Finally, Teichert itself contends the weld met the 
specifications, so it likewise is not raising a manufacturing defect claim.  The first is indisputably 
true, but the second and third require closer inspection.   
 

The District’s complaint separates several Doe defendants (1-30) into a negligence 
cause of action which alleges: “…Defendants breached their duty of care by, among other 
things, providing defective and incomplete work, materials, services, equipment and labor and 
improperly installed or constructed the various features and elements of the Project's pipeline, 
appurtenances and related components.”  NPC argues that the reference to “defective … 
materials” is unclear at best and certainly not a specific, affirmative allegation of a manufacturing 
defect in the pipe.  
 

But its evidence goes beyond the pleading itself.  NPC contends that no District expert 
will opine that a manufacturing defect caused the pipe leak.  The District’s causation expert, 
Kimberlie Staheli, testified that the primary cause of the leaks was likely the tight “bend” of the 
pipe and the stress the pipe was put under during installation.   
 

19· · · · Q.· ·Okay.· Are you offering -- I think we've 

20· ·talked a lot about the bend or the radii -- the radius of 

21· ·the bore hole, correct, obviously -- 

22· · · · A.· ·Correct. 

23· · · · Q.· ·-- thus far? 

24· · · · · · ·Is it your opinion within a reasonable degree 

25· ·of engineering certainty that the tighter bend radii 

·1· ·based on your calculations and things that you've worked 

·2· ·up here today or prior to today did, in fact, cause the 
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·3· ·leaks? 

·4· · · · A.· ·I believe it contributed to the leak 

·5· ·formation. 

·6· · · · Q.· ·And what other -- there were other 

·7· ·contributing factors, is that correct? 

·8· · · · A.· ·There could have been. 

·9· · · · Q.· ·Do you have any opinions that rise to the 

10· ·level of reasonable engineering standard -- a reasonable 

11· ·certainty of engineering standard that there was other 

12· ·factors that contributed to the leak? 

13· · · · A.· ·I do.· I believe that the staging of the pipe 

14· ·on the surface and the layout and the spacing of the 

15· ·cranes had put the pipe under stresses prior to pulling 

16· ·the pipe in that could have contributed significantly to 

17· ·the formation of the leaks. 

18· · · · Q.· ·Okay.· So we have the tight bend radius and 

19· ·the staging of the pipe.· And the -- part of the staging 

20· ·of the pipe, as I understand it, is the overbend or 

21· ·sidebend, correct? 

22· · · · A.· ·Correct. 

 
(Staheli Depo., pp. 337:19 – 338:22.)  
 

Razmig Konyalian, also a liability expert for the District, testified that he did no evaluation 
and had no data as to whether a manufacturing defect existed.  He had not quantified the level 
of contribution of any manufacturing defect to the failure and would not opine that such a defect 
caused the leaks.    (Konyalian Depo., pp. 225-226.)   
 

Finally NPC notes that Teichert contends the pipe met the District’s specifications.  (See 
NPC’s Undisputed Fact No. 14, and response.)  Further, the discontinuities in the weld were 
permissible.  (See NPC’s Undisputed Facts No. 20 and response [Teichert confirming that it 
“contends that the pipe conformed to the Prime Contract in all respects”].)  
 

Based on this evidence, NPC meets its initial burden to show no triable issue of fact as 
to whether the District is bringing a claim against Teichert for a defect attributable to NPC from 
which Teichert could seek indemnity. 
 

ii. Teichert meet its burden to show a triable issue of fact as to the indemnity 
claim.  

 
The burden thus shifts to Teichert to provide evidence showing a triable issue of fact on 

the indemnity issue.  It succeeds. 
 

First, Teichert points to discovery responses from the District, in which the District 
responds “Yes” to a question about whether it attributes defects in the pipe to “[NPC’s] 
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fabrication, welding, or supply” of the pipe.  (See Teichert’s Exh. 4, Response to Special 
Interrogatory No. 23.).  Further, the District identified particular coils of pipe thought to be 
defective, and stated that “a potential cause and/or contributing cause to one or more of the 
pipeline leaks were errors during the manufacturing process by Northwest Pipe.”  (Teichert Exh. 
5, Response to Special Interrogatory No. 1.)   
 

More persuasively, Teichert also cites to other deposition testimony confirming the 
possibility of such a claim.  In particular, Lawrence E. Eiselstein, the District’s expert on 
metallurgy and welding testified that a weld defect might have been present.  (Eiselstein Depo. 
[Teichert Exh. 8] p. 91:19-24; see Teichert Exh. 25 [expert disclosures].)  He also testified that 
the rate of corrosion he saw was “very aggressive,” with one possibility being that the weld had 
a defect in it whereby it was of reduced thickness (less than ½”).  (Id., p. 93: 1-6, 14-20.)  Cracks 
at the toe of the weld might also be the result of less than ½” thick metal.  (Id., p. 95: 4-15.)  “I 
actually think that if you have a crack at the weld root that goes through the wall, that’s possible, 
that would have been produced at the time of welding or shortly thereafter.”  (Id., p. 97:7-10.)  
Nor were the cracks purely hypothetical:  The Pipeline Failure Report from Mr. Konyalian 
reflects the discovery of a two-inch long crack in the spiral weld of the pipe.  (Konyalian Depo., 
Exh. 406, p. 5.)  
 

NPC attacks this evidence as hypothetical and speculative, arguing that Eiselstein has 
no evidence of a manufacturing defect.  At one point in his deposition, Eiselstein states: “I have 
no evidence of any cracks in the welds.”  (p. 98: 16.)   But thereafter, Eiselstein is asked directly 
“what led to the crack” (p. 99: 10-11).  At that point, he testifies that pre-existing cracks in the 
weld were a possible contributor because, based on his calculations relative to the corrosion 
rates, “in order to get full wall penetration, we would need to have a thinner wall to get through 
… one of the ways to get there might be a defect in the weld at that location, and that’s where I 
think I am.” (p. 100: 5-12.)   It is for a trier of fact to decide whether Eiselstein’s testimony is 
persuasive, but it is not so speculative or self-contradictory as to be wholly excluded.  
 

Separately, it seems clear to the Court that Teichert will be alleging defects in the weld 
as a contributing factor.  Teichert contends that weld discontinuities were significant enough that 
normal and expected stresses from the installation process caused them to grow, open to the 
surface, and expose the pipe to the corrosive environment causing the final perforations.  (See, 
e.g., Deposition of Bastiaan Cornelissen [Teichert Exh. 15], at pp. 40-42; p. 58: 7-9.)  Teichert’s 
experts also opine that handling and installation of the pipes in the field did not cause the leak. 
(Deposition of David Bennett [Teichert Exh. 20], pp. 104:21-25; 159:17-20 [contractors and 
subcontractors met standard of care].)  There is nothing particularly astonishing or problematic 
about Teichert arguing that: 1) there are no defects; but 2) if there are, they are NPC’s fault.  No 
law bars alternative theories of defense.   
 

Finally, overlaying this analysis is the fact that the claim sounds in part in the duty to 
defend.  That duty is broad, extending to anything potentially covered by the indemnity 
agreement.  (Crawford v. Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541, 547.)  Thus a 
defense is excused only when “the third party complaint can by no conceivable theory raise a 
single issue which can bring it within the policy coverage.” (Montrose Chem. Corp. of Calif. v. 
Superior Court (1993) 6 Cal.4th 287, 295.)   NPC does not meet that burden here. 
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In sum, triable issues of fact exist as to the contribution of a weld defect to the pipe 
failures, and hence NPC’s defense and indemnity obligations.   
 

iii. NPC does not meet its burden to show that Teichert has no out-of-pocket 
expenses. 

 
NPC separately argues that Teichert cannot maintain an indemnity claim because 

insurance carriers for Teichert’s subcontractors who installed the pipe have accepted Teichert’s 
tender and provided it with a defense.  Thus, Teichert has no out-of-pocket expenses.  But on 
this point, NPC does not meet its initial burden. 
 

NPC’s evidence consists only of Teichert’s amended form interrogatory responses.  
(NPC’s Appendix, Exh. 3, 11: 1-25.)  But those merely indicate that some carriers accepted 
tender while others did not.  The Court cannot conclude from this single document whether the 
limited acceptances would result in Teichert having no out-of-pocket expenses.  (Indeed, 
Teichert contends it spent money out-of-pocket, but the Court need not reach its evidence on 
the point.)  
 

d. Summary adjudication of the express warranty claim is granted, as Teichert 
cannot recover the indemnity-based damages under a warranty theory.  

 
NPC argues that Teichert’s claims and damages sound in indemnity, not in a breach of 

warranty. Teichert cannot recover indemnity damages under the warranty claim, because to do 
so would vitiate the negotiated-for requirement that indemnity only arises if NPC is negligent or 
commits willful misconduct.  Breach of the express warranty requires neither.   
 

Teichert’s warranty allegations appear in its first cause of action for breach of contract.  
(See Second Amended Cross-Complaint, ¶¶ 18, 20, 21.)  Its relief requested for this cause of 
action includes damages, ostensibly for failing to provide materials in a suitable condition, but 
also (and primarily) for failure to indemnify and defend Teichert in the District action.  (See, e.g., 
id.  at ¶¶ 14-15, and Prayer at pp. 14-15.)  Teichert did not incur any damages prior to discovery 
of the leak in 2014. (NPC’s Undisputed Fact No. 26 [undisputed by Teichert].) 
 

According to Teichert, the “glaring flaw” in NPC’s argument is that the PO has no 
language suggesting the parties intended to limit recovery for third-party damages to the 
indemnity clause alone.  California law does not permit implying that the parties intended to 
foreclose liability under the warranty.  Finally, it makes no sense that Teichert could invoke both 
its warranty and indemnity rights prior to turnover of the project to the District, but not afterward.  
 

Teichert’s analysis misses the mark.  Claims in indemnity and claims in warranty 

address two different kinds of damages, and Teichert only seeks those available in indemnity.  

Under a warranty claim, consequential damages resulting from the seller’s breach include: a) 

loss resulting from general or particular requirements and needs of which the seller at the time 

of contracting had reason to know and which could not reasonably be prevented by cover or 

otherwise; and b) Injury to person or property proximately resulting from any breach of warranty. 

(Com. Code § 2715.)  Indemnity damages – damages, that is, for costs incurred in defending a 
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third party action – are not included in these categories.  A contrary rule would effectively 

convert a pure warranty agreement into an indemnity agreement, regardless of the language, by 

allowing indemnity damages upon mere proof of a breach of warranty.  The Court is aware of no 

case so holding, and such damages are beyond those recoverable under the express language 

of Commercial Code section 2715.  And here, the parties intended no such result, since they 

included a separate indemnity clause triggered only upon NPC’s negligence or willful 

misconduct.   

 

Teichert argues that damages for breach of warranty can be limited by express 

agreement, and here there is no such limitation.  As such, remedies are cumulative.  (Com. 

Code § 2316, subd. (4); § 2719, subd. (1).)   But this has the analysis backwards.  Of course, 

the remedies from the indemnity claim can be cumulative with remedies from a separate 

warranty claim.  But this does not permit recovery of indemnity damages in a case under a 

warranty theory.  And once again, in this case, Teichert is not seeking damages recoverable 

under a warranty; it wants NPC to repay it for its costs defending the District’s action. The 

parties negotiated the indemnity clause for just that purpose.  

 

The motion for summary adjudication of the claim for breach of express warranty is 
therefore granted.  
 

e. The motion for summary adjudication of the second cause of action for 
declaratory relief is granted as to the warranty claims and denied as to the 
indemnity claims. 

 
The Court sees no practical difference in the declaratory relief analysis inasmuch as the 

cause of action presents two separate and distinct claims: a declaration of rights under a 
warranty obligation, on one hand, and an indemnity obligation, on the other.  While the 
declaratory relief claim also references an implied warranty of fitness, Teichert brings no such 
cause of action against NPC (including as part of the first cause of action) nor does the express 
warranty provision permit implied warranties.  (Teichert’s Exh. 1, Terms & Conditions, ¶ 10.)  
Accordingly, the motion is granted as to the warranty claim, and denied as to the indemnity 
claim. 
 

f. Objections to Evidence 
 

The Court rules only on those objections it deems material to the motion.  (Code Civ. 
Proc. § 437c, subd. (q).)  The objections by Teichert contained within its responsive separate 
statement are improper.  (See Cal. Rules of Ct., rule 3.1354, subd. (b).)  NPC’s objections were 
not numbered, see id., so the Court identifies them by general category.   
 

 Objection to Exhibits 4, 5 (Special Interrogatory responses):  Overruled.  Neither the 
District’s verified statement that it makes a contention, nor the facts it states as 
supporting those contentions, is speculative or lacking in foundation.  To the extent these 
statements allegedly contradict deposition testimony, the objections go to weight, not 
admissibility.  
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 Objection to Exhibits 6, 8 (deposition testimony) Overruled.  In each case, the objection 
goes to the weight of the testimony, not its admissibility.  

 Objection to Exhibit 28:  Sustained as to any testimony relaying what a diver said. While 
deposition transcripts themselves are, of course, admissible on this motion, the 
testimony therein must still meet relevant evidentiary requirements.  

 

  

 2.  TIME:  9:00   CASE#: MSC17-00078 
CASE NAME: HANSON VS. LEISURE SPORTS 
SPECIALLY SET HEARING ON: FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
 In granting the preliminary approval motion, the Court tentatively found that the 

settlement was fair, reasonable, and adequate.   

 Counsel report that there have been no opt-outs or requests for exclusion from the 106 

class members.  (Class members who seek to remain in the class are not required to respond 

with a claim form.)  This tends to support the conclusion that the settlement is fair, reasonable, 

and adequate. 

The agreed-upon fee is one-third of the gross recovery, i.e., $200,000.  In keeping with 

the Court’s order in granting preliminary approval of the settlement, counsel have provided 

sufficient information to enable the Court to conduct a “lodestar cross-check” pursuant to Lafitte 

v. Robert Half International (2016) 1 Cal. 5th 480, 503.  The lodestar, based on 265.5 hours, at 

hourly rates from $675 to $850 per hour equals $168,268.50.  Thus, the $200,000 payment 

equals a multiplier of 1.18.   The majority of the hours spent on the case are by Jeff Geraci, a 

1990 bar admittee, whose time is billed at $675 per hour, accounting for $110,497.50 of the 

lodestar.  No specific documentation of Mr. Geraci’s qualifications other than date of admission 

is provided.  Assuming for sake of discussion that this is an appropriate rate for Mr. Geraci, the 

fact remains that much of the work in this case, as in most other cases, is of a nature that it 

could be done by a less experienced attorney, at a far lower rate.  Having a less experienced 

attorney do one-half of the work done by Mr. Geraci at one-half of his hourly rate would reduce 

the lodestar by over $25,000, which would increase the multiplier to nearly 1.4.  If this were a 

lodestar fee, the issue would be significant, but in the context of a lodestar cross-check, the 

difference does not require any adjustment in the fee.   

Counsel seeks a payment to the class representative, Mr. Hanson, of $10,000.  They 

cite the risk of an adverse judgment, possible stigma and loss of employment opportunities as 

justification.  Mr. Hanson’s declaration attests that he has been in contact with his attorneys 

throughout the case, worked on discovery, and took time off work to attend the all-day 
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mediation.  He did not estimate the time he spent doing so.  The justification is minimally 

sufficient, and the payment is approved. 

 Administrative fees were originally estimated at $8,750, but are now set at 11,750.  

Counsel’s costs are slightly reduced from the initial estimate.  ($16,203.16 instead of $18,000.)  

In essence, counsel propose to pay for the additional administrative costs by reducing their 

collected litigation costs.    

 The motion is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00929 
CASE NAME: LOPEZ VS. HERSHA HOSPITALITY 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY MARIA TERESA LOPEZ 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to March 28, 2019 at 9 a.m.  
Case Management Conference scheduled for March 19, 2019 at 8:30 a.m. is continued by 
the Court to May 17, 2019. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC. 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY AETNA, INC., AETNA HEALTH OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to April 4, 2019 at 9 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AETNA, INC., AETNA HEALTH OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to April 4, 2019 at 9 a.m. 
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 6.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA, INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to April 4, 2019 at 9 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01470 
CASE NAME: ELMES VS. PEURACH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MARILYN HAMILTON, et al. 
* TENTATIVE RULING: * 
 
Motion withdrawn by stipulation of the parties. 

  

 8.  TIME:  9:00   CASE#: MSL18-03687 
CASE NAME: MSW CAPITAL VS. MITCHELL 
HEARING ON MOTION TO/ DEEM MATTERS ADMITTED 
FILED BY MSW CAPITAL, LLC 
* TENTATIVE RULING: * 
 
Hearing continued to March 18, 2019 at 9 a.m. in Department 15.   
 
This matter is reassigned for all purposes to Department 15, the Hon. Susanne Fenstermacher 
presiding, effective 3/11/19. 

 

  

 9.  TIME:  9:00   CASE#: MSN16-2322 
CASE NAME: FOWLER VS. CITY OF LAFAYETTE 
HEARING ON MOTION TO STRIKE AND TAX COSTS 
FILED BY LORI FOWLER 
* TENTATIVE RULING: * 
 
Respondent seeks costs of $22,765.91.  Petitioners move to tax or strike significant items of 

those costs.  The Court breaks down the motion by the contested items: 

Item 1: Fees for File&ServeXpress, One Legal and Nationwide.  The e-filing vendor fee is paid, 

even though a city is a litigant.  The messenger fees are reasonable.   
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Item 11.  Transcript fees for transcripts not ordered by the court, in the amount of $931.40.  

These costs are not allowable under C.C.P. § 1033.5(b)(4).  Stricken. 

Item 12: Models and blow-ups; cost of Verdict Media, Inc. of $3,303.75.  The more recent 

authorities support the use of this technology as a recoverable cost, within reason.  (Green v. 

County of Riverside (2015) 238 Cal.App.4th 1363, 1374.) The use of a technician is common in 

the Complex Litigation department, and is strongly encouraged by the Court to assure that such 

materials actually function smoothly, and thereby aid, rather than slow down, the trial.  The 

Court finds they are reasonable, as are the copying charges.   

Item 16.  $4,682.97 to Thomsen Reuters and $974.42 to Lexisnexis for data base access.  As to 

database access fees, these are properly considered part of the law firm’s overhead, and would 

be included in the hourly rate charged by the attorneys.  Fees for legal research are not 

allowable.  (Ladas v. California State Auto. Ass’n (1993) 19 Cal.App.4th 761, 776.)  Stricken.  As 

to $5,865.63 for “labor fees associated with preparation of administrative record,” the labor costs 

of such preparation are properly included in costs.   (No Toxic Air, Inc. v. Lehigh Sw. Cement 

Co.  (2016) 1 Cal.App.5th 1136, 1142.)  (While No Toxic Air concerned a proceeding under Code 

of Civil Procedure section 1094.5, the Court finds that an administrative record in this case was 

necessary, even if it did not arise under that section.) 

Respondents agreed to reductions of $15 in filing fees and $134 for additional unnecessary 

delivery fees.   

Accordingly, the Court strikes items of $931.40, $4,682.97, and $974.42, totaling $6,588.79, 
plus the two items identified by Respondents ($149).  The remaining cost award is $16,028.12. 
 

                                                             ADD ON 

10. TIME:  9:05   CASE#: MS18-0432 
CASE NAME: BOSCO CREDIT VS GROSSI 
HEARING ON MOTION TO/FOR MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY SHAWNA FRASIER 
* TENTATIVE RULING: 
 
Hearing required. 

 


